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This declaration is offered in view of information submitted to Applicant regarding the 
alleged importation and sale in the United States, and disclosure in a printed publication, of a 
dual comb hair accessory (referred to as the "Elsamarie Comb") by Deichmann+Co LTD, doing 
business as Evita Peroni, prior to but less than one year before Applicant's provisional 
application filing date. This information is being disclosed in Applicant's Supplemental 
Information Disclosure Statement filed concurrently herewith. An Evita Peroni product brochure 
dated "Summer 2003" that purports to show the Evita Peroni Elsamarie Comb was submitted 
with Applicant's Information Disclosure Statement filed October 5, 2007. This declaration is 
also submitted to disclose facts that lead Applicant to believe that the Elsamarie Comb is at least 
in substantial part not original to Deichmann+Co LTD, but a substantial copy of an early 
confidential prototype of Applicant's invention acquired by a manufacturing source in China. 

I declare as follows: 

1. As evidenced by the following, I first conceived and made samples of the stretch 
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comb hair retainer described and claimed in my above-identified patent application in the year 
2000. I did not make drawings of or photograph my originals designs and as explained below, 
my original samples are no longer available to me. 

2. To the best of my recollection, I first conceived of my new stretch comb hair retainer 
in late summer or early fall of 2000. This involved obtaining samples of the wire loop "pick 
combs" from Japan and making up a set of samples of the new beaded hair retainers. At the 
time, I was under contract with Goody Products, Inc. ("Goody"), which had first and exclusive 
negotiation rights for designs of any new hair accessory and grooming products I developed. My 
contract with Goody contained a confidentiality provision covering any new designs I disclosed 
to them and effectively prevented me from marketing or selling them until Goody had exercised 
its rights under our contract. The relevant portion of my agreement with Goody is attached 
hereto as Exhibit A. This contract resulted from the purchase by Goody of my business called 
Jontee Accessories in 1995 and was terminated in 2006. 

3. I first disclosed my new stretch comb hair retainer to Goody Products in October 
2000. This disclosure involved my sending a first set of samples to Goody via Federal Express, 
and was made to give Goody an opportunity to evaluate the product and negotiate a licensing 
arrangement. (At the time I had a licensing arrangement with Goody for other of my hair 
accessory designs.) Attached hereto as Exhibit B is a copy of an American Express receipt for 
this Federal Express shipment dated October 17, 2000. Some form of correspondence would 
have accompanied this shipment and email correspondence likely preceded the shipment, but 
copies of this correspondence cannot be located. I do not have much in the way of 
correspondence and email correspondence going back this far, due in part to a hard drive crash I 
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experienced in 2003. 

4. The samples I sent to Goody in October 2000 corresponded to the ''flower" bead 
pattern illustrated in Fig. 5 of my patent application, and a sample of a beaded crisscross version 
of my stretch comb hair retainer with no interconnecting beads corresponding to the design 
shown in the photograph attached hereto as Exhibit C. 

5. At the time I sent my first specimens to Goody, my contact at Goody was Lisa 
Osbome, Marketing Manager for Fashion Accessories. I met with Ms. Osbome in Atlanta, 
Georgia on February 26, 2001 . At this meeting Ms. Osbome and I discussed a number of my 
product designs, including my new beaded stretch comb hair retainer. Attached as Exhibit D is 
a redacted copy of a memorandum I sent to Ms. Osbome following that meeting wherein, on 
page 2 paragraph 3, 1 refer to the new stretch comb hair retainer as "a new beaded version" of my 
"Hair Accordians." ("Hair Accordian" is another stretch comb hair retainer product I previously 
invented, and is disclosed in my U.S. Patent No. 6,123,086.) 

6. Between March 2001 and the tragic events of Sept 11, 2001, due to travel conflicts 
and schedules on both sides, I was unable to arrange for a meeting with Goody management to 
discuss my new stretch comb hair retainer. I was told by Ms. Osbome in late August that the 
2002 product line was already "put to bed," and that my new product had not been fully costed 
and reviewed, but that she would resubmit my samples for consideration for 2003. 

7. In February or March 2002, 1 was told the first set of samples I shipped to Goody in 
October 2000 were "accidentally misplaced," and so I sent them a second set of samples which 
was identical to the first set of samples. I would most likely have sent these samples via Federal 
Express, UPS or USPS, but have been unable to locate a receipt or any correspondence relating 
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to these samples. Like the first samples, these second samples were submitted in confidence 
under my existing agreement with Goody. 

8. Between April and December 2002, 1 received little feedback fi-om Goody regarding 
my new stretch comb hair retainer. By the end of this period, my contact, Lisa Osbome, had left 
the company, and Goody had experienced a significant tumover in their staff and management. 
At the beginning of 2003, 1 called Howard Heckes, President of Goody Products and explained 
the situation. He invited me to Goody to make a presentation. He also told me that the original 
two sets of samples I had submitted to Goody could not be found. Accordingly, I supplied them 
with a third set of samples and made a presentation to Goody personnel on March 12, 2003. 
Besides me, this presentation was attended by Howard Heckes, Charlene Charbonnet, and John 
Anderson. At this meeting, all of them told me they thought my stretch comb hair retainer was 
novel and unique and expressed enthusiasm about its marketability, leading me to beUeve that 
they would most likely license the product. At the time Goody referred to my new stretch comb 
hair retainer product as the "beaded hair accordian." Attached hereto as Exhibit E is a redacted 
copy of a memorandum I prepared and sent to Goody concerning this meeting and making 
reference to the "Beaded Hair Accordian" design. 

9. On April 28, 2003, 1 filed a U.S. provisional patent application for my new stretch 
comb hair retainer. The above-identified non-provisional application claims the benefit of my 
provisional application. 

10. On August 14, 2003, 1 received an email message from a Kelly McBeath at Goody 
informing me that after "much deliberation" Goody decided not to move forward with my 
"beaded hair accordian" product. A copy of Ms. McBeath's email is attached hereto as Exhibit 
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F. I was surprised Goody declined my new design after their initial enthusiasm over the product. 
Consequently, I located and then contacted Goody's ex-employee, Lisa Osbome, with whom I 
had initially dealt, to see if see had any advice. During this conversation Ms. Osbome confided 
to me that the samples I provided to Goody in 2000 and 2002 were not "lost or misplaced," but, 
without my authorization, were sent to the factories in China who manufacture hair accessory 
products for price quotations. Ms. Osbome apologized and told me she had tried to retrieve my 
samples without success. She acknowledged that this put me at great risk of being copied. I 
know this to be true. I have experience in working with Chinese manufacturers of hair accessory 
products, and know that products are widely copied by these manufacturers. There are only a 
few Chinese factories large enough to handle the production volumes required by the dominant 
hair accessory brands such as Goody, Conair, Scuncii, Helen of Troy, Evita Peroni, Alexander of 
Paris, and Fantasia, and all the major brands use the same factories. 

1 1 . I believe the Elsamarie Comb, which Evita Peroni states was launched in their Pre- 
Spring 2003 collection, was sourced in China from a Chinese manufacturer who was given 
samples of my stretch comb hair retainer by Goody. I also believe the Elsamarie Comb shown in 
the Evita Peroni product brochure dated "Summer 2003" was derived from one of my original 
samples. I believe this in part because the bead design shown on the Evita Peroni brochure 
attached hereto as Exhibit G is a substantially identical to the bead design of one of my samples. 
(Compare Exhibit G with the bead design shown in shown Exhibit C, which is a replica of one 
of my original samples.) 

12. In the course of my above-mentioned conversation with Ms. Osbome, Ms Osbome 
urged me to take the product to market myself, which I was now free to do because Goody had 
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declined the product. Accordingly, I created a product iine of different colors focused on my 
original bead design patterns and introduced the product to the market in November 2003. 
Since then the product has been extremely welt received by consumers. In November 2006, a 
conipany called Sennits, LLC, of which I am a principal, was formed to exploit this new product, 
which is now marketed under the trademark HAIRZING. 

The undersigned declares that all statements of her own knowledge made herein, and that 
all statements made on information and belief are believed to be true; and further that these 
statements were made with the knowledge that will&l false statements and the like so made are 
punishable by fine or imprisonment, or both, under Section 1001 of Title 18 of the United States 
Code, and that such willful false statements made jeopardize the validity of the above-identified 
application, or any patent issuing thereon. 




B. Kuglen 
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EXHIBIT A 



ASSET PURCHASE AND SALE AGREEMENT 



mi 



This ASSET PURCHASE AND SALE AGREEMENT (this "Agreement") is entered 
into as of this 29th day of August, 1995, by and between GOODY PRODUCTS, INC., a 
Delaware corporation ("Buyer"), and FRANCESCA KUGLEN, DOING BUSINESS AS 
JONTEE ACCESSORIES, 1933 Davis Drive, Suite 280, San Leandro, California 99457 
("Seller"). 

WITNESSETH: 

WHEREAS, Seller is engaged in the business of importing, distributing and selling 
human hair care accessory items (the 'IBusiness*^; and 

WHEREAS, Buyer desires to acquire the Business by purchasing from Seller 
inventory, and certain other assets, and Seller desires to sell such inventory, and other assets 
to Buyer, on the terms and subject to the conditions hereinafter set forth. 

NOW, THEREFORE, in consideration of the premises and the mutual agreements 
hereinafter set forth, the parties hereto agree as follows: 

1. Transfer of Assets; Excluded Asset. 

(a) Transfer of Assets. Upon the terms and subject to the conditions of 
this Agreement, Seller agrees to sell, assign, transfer and convey to Buyer at Closing (as 
hereinafter defined), and Buyer agrees to acquire from Seller, the following assets, 
properties and business relating to the Business owned by Seller at Qosing, of every kind 
and description and wherever located (the "Assets"), including but not limited to the 
following: 

(i) all product inventory, including finished goods, products in 

process of manufacture, parts, raw materials, packaging, packaging materials and displays, 
including any such items that are in transit at the time of the Qosing (the "Inventory"); 

(ii) all accounts receivable; 

(iii) all Business Property Rights (as hereinafter defined) and 
goodwill relating to the Business and any and all written material relating to the Business 
produced by or in the custo<fy of employees of Seller; 

(iv) all business records necessary for the conduct of the Business 
after the Closing, including, without limitation, all price lists, customer lists, credit, sales and 
purchase records, sales literature and data respecting product returns, failures and defects 
and quality control (the "Business Records"); 
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(b) Buyer's Right nf First Refa sal to Nepotiate for License on Future 
Prnriucte D^y^ lnpg ^ hy Seller . The parties agree that after the date of this Agreement, 
Btiyer will have a right of first refusal to exchisively negotiate with SeBcs^ in good feitix for 
an exdusive license cm asy hair acccssoiy or grooming product, including any Business 
Property Rights related thereto, developed by Seller (each, a "New Product") for 
manufacturing, distribution and sale worldwide in all retail sales outlets (including, without 
limitation, discount, drug, grocety, salon and beauty supply and vaiidQr chains), an military 
fflff^.fngf«, all television marketing venues, direct-to-consumer venues and infoniercials, all 
warehouse clubs, and all chain department stores (including, without limitation, Scars, 
Roebuck & Co., J.C Penney, Montgomery Ward, Mcrvyn's, Macy's, Bloomingdales, and 
Nordstrom) (the "Territory"). For each New Product, Seller wifl submit to Buyer a written 
proposal describing the New Produrt in reasonable detail, and Buyer will then have thirty 
(30) days in which to notify Seller of its decision to exercise its right of first refusal. If the 
parties agree to a licensing arrangement with respca to a New Product, (i) Buyer will pay 
SeDcr reasonable rescani, development and related expenses, and (ii) the parties will 
promptly negotiate in good faith with respect to any other terms of the license arrangement. 
Regardless of whether the parties agree on a licensing arrangement with respect to a New 
Product, each party will keep in confidence ai^ and all information confidential to the other 
party, including the contents of patent applications disclosed by Seller to Buyer during the 
negotiation and term of such a license arrangement (provided, however, that Buyer may 
disclose such information to any Buyer Affiliate). The parties further agree that the 
provisions of this Section 13(b) will apply to Seller's grooming product contained in the 
sealed envelope to be ddiveted to Buyer at the Oo^ only with respect to distribution and 
sales of that product in the Territoiy (other than television marketing venues). 
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be 
executed as of the date first above written. 




FRANCESCA KUGLEN, DOING BUSINESS AS 
JONTEE ACCESSORIES 
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EXHIBIT B 
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EXHIBIT D 



TO: Lisa Osborne 
FR: FrancescaKuglen 

RE: Grip cup tops. Contract, and Royalties 



Attached are the following: 

1) Partial copies of the Asset Purchase and Salp A^^r^^n,a»,i contract between 
Goody Products and myself in 1995. The only noteworthy areas for you at this 
tune are what products were acquired by Goody in 1995 and under what licensing 
terms, so those are the sections attached. The contracts themselves are quite 
lengthy (2 file folders) and deal mainly with payments, inventory, valuations, etc. 
which are inelevant to our needs now. 

HISTORY: 
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2) I have oidosed as many ]dK>tos, ori^al product cards, catalog sheets, etc. as I 
could find in storage to give you an idea of the products currently licensed by 
Goody, The other items I do not have samples of are somewhere at Goody 
already. 

3) Of all these pnxiucts, I STRONGLY believe that Hair Accordians (under my new 
. trademark "Hugger Combs") should be tested in the Goody line. They are 

) patCTted, work in all hair types, and are PROVEN sellers at retail. In fact, this 
was the product lhat most intOKSted Goody and led ihem to ^[iproach 
first place. 

Hair Accordians have now been knocked ofPin Europe and are selling well. I 




I wMild aanreciate knowing vour intentions for this product I do not 
expect it to be in the Goodv line in 2001. but would expect it to be in the line 
in 2002. Knowing in advance what the situation is will allow me to sell them 
on OVC or license them to the mass market elsewhere. 



4) Other items which still have potential: 

A) <Pft^^ftKppe rs (Miclosed. MttKft&mmlmfimmi^ 

B) Headbands m ade of Ouchless Resin in different colors and widths. They 
lode great m colors and blade, clear is not my &vorite. 

C) French Illusions : The elastic is tighter than a normal ponytail holder so 
these grip much more securely. This is important for children's hair and 
women growing out layers of hair. AN EXCELLENT SELLER-easy to 
understand and can be made with 3, 4, or 5 matching bows, flowers, etc. 
This might make a wonderftil sununer promotional. 



^) Shanes for Grin Clin tops. Enclosed are some banrette shapes for new Grip 
Clip tops. I have asked Bon Fame to send you swatobes of some acrylic colons that 
might look wonderful in these bodies. Expect them withfai a week. 



5) Promo Ideas : While skimming some foreign sourdngmag^dnes, I came across 
these and thought you miglht get some promo ideas fi»m them. 



It was wonderful meeting you in Atlanta. Best wishes as you build your line. Please 
let me know if there is anything I can do to help you in any way. 

Best regards, ^ 




EriXHlEilT D Kugl6)n 
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EXHIBIT E 



March 20, 20(B 



TO: Howard Heckes, John Aiutoson, and Charlene Charbonnet 

FR: Francesca Kuglen 

RE: Ltcaising and Standing Contracts 



1) Enclosed please find an ablsreviated copy of the Sale Agreement frontj 1995 when 
Goody acquired my company, Jontee Accessories. I omitted the useless legalese of the 
first pages, but included the Table of Contents and Exhibit pages so you can see that 
nothing omitted is relevant to our discussions now. It is just pages of jargon. 

2) The continuing contractual obligations for both parties begins on page 10. I have 
highlighted the truly important areas. Most importantly: 

• Pg 1 0/Clause 1 3 : Everything in the indexes is already licensed to Goody at ^ 
royalty. No new contracts need to be signed, but you do need to tell me within 
tfahty days which items you intend to develop and bring to market. This 

^riMt The only Hair Accordians covered in this agreement are the original 
fabric band version. The Beaded Accordians are new and will need a separate 
licensing agreemmt. 

• Pg 10/Clause 13 a-(iv) cover all the standard terms of paying royalties. Nothing 
needs to be changed on these. 



• Pg 1 1/Clause 1 3 b is important. I must offer Goody the First Right of Refusal on 
any new hair accessory products I design. If you want to develop the product, 
you must notify me in writing within thirty days of your intention to do so or I 
have the right to take it elsewhere and license to another company or produce it 
myself. 



The Beaded Hair Accordian we met in your ofGces about on March 12 falls under 
this clause. I need your confirmation on whether or not you plan to move ahead 
with this by April 12. If you choose to do so, we need to negotiate a new 
licensing agreemrat. 



Hope this helps bring us all to the same page. I have strong feelings about 
Beaded Accordian (as well as the other products you are considering releasing at 
mailcet) and I will do whatever I can to make this mutually successful for us all. 




Fk:dtamakj, kskinnor 
Enc. 



- Kugien 
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EXHIBIT F 



From: McBeth, Kelly [KeUy.McBetii@goody.coml 
Sent: Thursday, August 1 4, 2003 9:45 AM 
To: fkuglen@earthlink.net 

Cc: Heckes,Howard; Hansen, Rebecca; Charbonnet, Charlene; Scarbrough, John 
Francesca, 

After much deliberation, we have decided not to move forward with the beaded hair accordiar). 
We feel that the product is not the right fit for Goody at this time. 

We wish you the very best in all your endeavors, and hope to work with you again in the future. 

Sincerely, 

Kelly McBeth 

Kelly McBetih 

Assoc. Brand Manager 
Goody Products, Inc. 

400 Galleria Pkwy. 
Suite 1100 
Atlanta, GA 30339 
(770)615-1697 
kelly.mcbetih@goodv.coin 
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EXHIBIT G 



